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RE: U.S.A. '\I. Jason Vale. 02 CB. 466

Your Honor:

We are scheduled to argue the Defendant's Motions on March 14.2003, and write to
address two issues. The first concerns the Defendant's Motion to Recuse the Prosecutor. The
second concerns the,Defendant's Motion for a Bill of Paniculars.

Motion for Recusal of Prosecuto~

In its reply brief, the government makes a point that we believe is contrary to the
applicable law.

The government attorney argues that his role asborh an attorney in the civil action and
prosecutor in the criminal action presents no conflict. One reason for that, according to the
government, is because Mr. Vale's injunction is final and he may not modify it. See United
States' Memorandum of Law in Opposition to Defendant Vale's Pre-Trial Motions. n. 5.

,

We disagree. Mr. Kleinberg's position as both civil and criminal prosecutor of Mr. Vale
continues to prejudice Mr. Vale in any effons to modify the injunction. Under the law it is never
too late to modify an injunction proscribing future conduct such as this in certain circumstances.
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Federal Rule of Civil Procedure60(b) contemplatesthat remedial ordersmay be
modified:

On motion andupon such temlSasarejust, the court may relieve a party or a parry's legal
representativefrom afinal judgment,order,or proceedingfor theroHowingreasons:...
(5) ... it is no longer equitable that thejudgment should haveprospective application; or
(6) any other reasonjustifying relief from the operationof thejudgment.

Seealso U.S. v. SeqeJaIYof Housing andUrban Development, 239 F.3d 211,216 (2d Cir.
2001). Furthennore, becauseconsentdecreesare injunctions, their modifications arereviewed for
abuseof discretion only. Id. (quoting JuanF. '1/.Weicker, 37 F.3d 874, 878 (2d Cir.1994), cere
denied, 515 U.S. 1142, 115S.Ct. 2579, 132LEd.2d 829 (1995».

..

Thetextof FederalRule60(b)placesaonc.yeartimelimitation only uponthreebasesfor
modificationnot applicablehere. SeeERC.P. 60(b)("Themotionshallbemadewithin a
reasonabletime,andfor reasons(1). (2),and(3)notmorethanoneyearafterthejudgment,
order, or proceedingwas enteredor taken."). .

A changein legal climate is just oneexampleof a circumstanceunder which this
injunction may be modified. Seealso U.S. v. EastmanKodak, 63 F.3d 95, 102 (2d Cir. 1995)
("Of course,casesmay arisein which modification or termination of a consentdecreeis
appropriateeven though the purposeof the decreehasnot beenachieved.For example, theremay
be significant changesin the factual or legal climate.")

To the extent that tbe governmentviews the term "promotion" asusedin the injunctions
asprohibiting Mr. Vale's right to speakfreely abouthis belief in the healing propertiesof apricot
seedsand amygdalin (as opposedto actual saleor distribution), Mr. Vale may wish to seek
clarification or modification of the injunctions. While we do not concedethat the tenD
"promotion"-a word not found in the relevant regulatory statuteor regulations on the
subject--doesreachto free speech,we haveno way of knowing until the governmentputs on its
casehowthey definetheteml. Do theymeanadvertisingforsaJeordistribution?Orarethey
saying that Mr. Vale cannot cite his Bibl~ versesandhis personalexperienceswhen talking to
others about apricot seedsand amygdalin?

Interestingly, cursory researchrevealsa seriesof casesthat would appearto undermine
any argument that the governmentwould haveto restrict Mr. Vale's right to speakfreely about
his beliefs. We point out the following cases,decidedafter the PennanentInjunction issuedin
this case.

1. Ashcroft v. Free SpeechCoalition. Inc" 122S.Ct 1389(2002) - action brought by
pornographersto enjoin application of Child onornProsecutionAct againstpurveyors of virtual
child pornography. SupremeCourt held that the potential hal1TISwere too attenuatedfrom the
proscribedspeechandstruck the application asoverbroadand unconstitutional in vioJutionof
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